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ABSTRACT

This thesis delved into the significant yet underexplored issue of constructive dismissal
(CD) within the senior management level. As the second layer of management, senior
management employees play a pivotal role in shaping and maintaining an
organisation's culture. Their departure, particularly when it is a result of constructive
dismissal, can have far-reaching implications for the organisation. The primary
objective of this research was to address the existing gap in knowledge by scrutinising
the perceptions and triggers of CD claims made by senior management employees in
Malaysia. Additionally, it sought to understand the stance of the Malaysian Courts on
these matters. The research methodology involved purposive sampling of award
reports from the legal databases operated by the Current Law Journal (CLJ). Data
extracted from these reports were then coded using Critical Discourse Analysis (CDA)
and Thematic Analysis (TA). These analytical methodologies were applied within the
theoretical framework of the Social Exchange Theory, providing a comprehensive lens
through which the data were scrutinised. The findings of this research revealed that the
primary reason claimants resigned from their positions was a breach of fundamental
contract terms, triggered by what was referred to as the "Brick Wall circumstance” - a
situation where the employer completely disregarded the claimants’ grievances. The
Courts however did not concur with the claimants in every case. The study therefore
concludsed that intervention and mediation by Human Resources (HR) might be
necessary to identify potential CD risks and to mitigate these risks. The findings of
this study aimed to deepen HR practitioners' understanding of the CD doctrine and
provided a solid foundation for future research on the subject. This research
contributed to the field of HR management by offering a nuanced understanding of
CD, particularly within senior management, and its implications for organisational
culture and stability.

Keywords: Constructive dismissal, human resources management, critical discourse
analysis, thematic analysis



APPROVAL
This is to certify that this thesis conforms to acceptable standards of scholarly
presentation and is fully adequate, in quality and scope, for the fulfilment of the

requirements for the degree of Doctor of Philosophy.

The student has been supervised by: Professor Dr Siow Heng Loke (Supervisor 1)

and Dr Swa Lee Lee (Supervisor 2).

The thesis has been examined and endorsed by:

Associate Professor Dr Ilham Sentosa
Adjunct Associate Professor, Asia e University, Malaysia

Examiner 1

Emeritus Professor Dr Terence John Lovat
The University of Newcastle, Australia

Examiner 2

This thesis was submitted to Asia e University and is accepted as fulfilment of the

requirements for the degree of Doctor of Philosophy.

"VQ(JM s

Prof Dato’ Dr Sayed Mushtaq Hussain
Asia e University

Chairman, Examination Committee

31 May 2024



DECLARATION

| hereby declare that the thesis submitted in fulfilment of the PhD degree is my own
work and that all contributions from any other persons or sources are properly and duly
cited. | further declare that the material has not been submitted either in whole or in
part, for a degree at this or any other university. In making this declaration, I
understand and acknowledge any breaches in this declaration constitute academic
misconduct, which may result in my expulsion from the programme and/or exclusion

from the award of the degree.

Name: Tahirah Manesah Binti Abu Bakar

Signature of Candidate: Date:31 May 2024



Copyright by Asia e University



ACKNOWLEDGEMENTS

AlhamdulLillah, I am eternally grateful to Allah SWT, the Most Gracious and the Most
Merciful, for giving me the strength to complete this research project. This thesis is
dedicated to the memory of my father Abu Bakar Md Y ussof, Justice of the Peace (JP);

of my mother Asmah Juana Datuk Abdul Rahman.

Super-big thanks to my thesis supervisors, Prof. Dr. Siow Heng Loke and Dr.
Swa Lee Lee, who trusted me with my intuitions, helped me build my ideas, and for
their constant encouragement, constructive criticism, and expert advice. They were
very patient and supportive, yet continuously raised the bar for me to make me a better
researcher. A special thank you to Dr Brian Lim, who believed in my work, and whose

encouragement and input had led to my achievement of this milestone.

| would also like to put on record my gratitude to my associates, Rosziawati
Mohd Yunos and Zainal Adanan, as well as my friends Abdul Razak Nordin, Sham
Murad Sulaiman, Muhammad Reza Zainal Abidin, Mohd Adzam Khodzin, Mohd
Hairi Hamzah and Syed Nasir Syed Shikh for giving me constructive suggestions on
my thesis. Thank you for always being there for me, believing in me, egging me on

and celebrating the small successes throughout my journey.

This thesis is also dedicated to each and every claimant and their estates from
the 66 analysed cases. Thank you for starting it all, and with whatever little I did in
this research project, | hope together we made a difference in the fight against
constructive dismissal and gave a voice for fairer treatment of those in senior

management.

To the memory of my cat, Massimo, who was there for me for a large part of
this journey, and in whose eyes | am the best mother ever.

Vi



TABLE OF CONTENTS

ABSTRACT I
APPROVAL ii
DECLARATION \Y%
ACKNOWLEDGEMENTS Vi
TABLE OF CONTENTS vii
LIST OF TABLES X
LIST OF FIGURES xii
LIST OF ABBREVIATIONS Xiii

CHAPTER1 INTRODUCTION

1
1.0  Background of the Study 1
1.1  Problem Statement and Research Gaps 3

1.1.1 Problem Statement 3

1.1.2 Research Gaps 4
1.2 Research Objectives 5
1.3  Research Questions 5
1.4 Operational Definitions 8

1.5  Justifications and Significance of the Study 13
1.6 Theoretical Contributions 14
1.7  Practical Contributions 18
1.8 Contribution to Methodology 18
1.9  Organisation of the Chapters 21
CHAPTER 2 REVIEW OF LITERATURE 22
2.0  The Doctrine of Constructive Dismissal (CD) 22
2.1  Conceptual Framework 26
2.2 Theoretical Framework 27
2.2.1 Critical Discourse Analysis (CDA) 30
2.2.2 Fairclough’s Three-level Model 32
2.2.3 Thematic Analysis 34
2.3 Court Judgements as Discourses 34
2.4  Chapter Summary 37
CHAPTER3 METHODOLOGY 38
3.0  Academic Terminology 38
3.1  Research Design 40
3.2 Population and Sampling 41
3.3 Instrumentation 46
3.4  Data Collection Procedure 47
3.5  Research Ethics 48
3.6 Descriptive Analysis 48
3.7  CD from the Lenses of CDA: A Recapitulation 49
3.7.1 llustration of Analysis of Judgement Texts in Bahasa
Malaysia 51
3.8  Pilot Study 55
3.9  Chapter Summary 57

vii



CHAPTER 4

FINDINGS ON CLAIMANTS’ PERCEPTIONS AND

TRIGGERS OF CD

4.0  Introduction

4.1  Profile of Respondents

4.2 Credibility of Sub-Themes and Themes of CD Claims Emerging
from the Data

4.3  Demonstration of the Research Process

4.4  Research Question 1: What were the Perceptions of CD by the
Senior Management Employees in Malaysia?
4.4.1 Breach of Fundamental Terms of Contract by the Employer
4.4.2 Unpaid Remuneration
4.4.3 Unilateral Transfer and Downgrading
4.4.4 Victimisation
4.4.5 Forced Resignation
4.4.6 Miscellaneous Other Perceptions

45  Research Question 2: How did the Perceptions of CD Trigger CD
Claims by Senior Management Employees in Malaysia?
4.5.1 The “Brick Wall”
4.5.2 Other Perceptions

4.6  Chapter Summary

CHAPTERS5 THE PERSPECTIVE OF THE COURTS

5.0 Introduction

5.1  Research Question 3: How did the Malaysian Courts Arrive at the
Decision whether to allow or to Dismiss the CD Claims?
5.1.1 The Courts’ Perception of the Doctrine of the Brick Wall
5.1.2 Victimisation

5.2  Chapter Summary

CHAPTER 6 CONCLUSION, IMPLICATION AND
RECOMMENDATIONS

6.0  Introduction

6.1  General Conclusion of Triggers of CD

6.2  Factors Determining the Success or Failure of CD Claims from
the Findings of the Study

6.3  Discussion of Findings
6.3.1 Unilateral Variation of Contract
6.3.2 Unpaid Remuneration
6.3.3 Victimisation
6.3.4 Loss of Trust

6.4  The Caper Emissarius Model

6.5  Limitation of the Study

6.6 Implications of the Study

6.7  Recommendations for Future Research

6.8  Chapter Summary

REFERENCES

APPENDIX

Appendix A

Appendix B

58

58
60

63
68

83
84
86
87
90
91
95

95
95
104
104

105
105

105
105
123
135

137

137
139

146
147
150
150
151
152
156
163
164
167
169
171
185
185
188

viii



Appendix C
Appendix D
Appendix E
Appendix F

225
259
332
342



Table

11

1.2

1.3

1.4

1.5

1.6

3.1

3.2

3.3

3.4

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

5.1

5.2

LIST OF TABLES

Research gaps, research objectives and research questions
Academic terminology

Glossary of legal terms

Evolution of social exchange theory

Provocations for knowing practice

Chapter conclusion

Academic terminology

Claimants’ occupations

Analysis of successes of CD claims in pilot study

Analysis of failures of CD claims in pilot study

Summary of themes

Summary of Cohen’s Kappa inter-rater index among raters
Computation for Cohen Kappa Inter-rater reliability index
(refer to Tables 3.3 and 3.4)

Stages in Fairclough’s three-level model

Analysis of judgement texts on the court’s distinguishment of senior
management employees

Summary of perceptions of CD

Summary of triggers of CD

Analysis of judgement texts on the brick wall

Analysis of courts' decision vis-a-vis the Brick Wall emphases by
researcher

Trigger factors vis-a-vis the courts' responses

Page

11
15
19
21
38
44
55
56
60

64

66

70

79
83
95

101

117

125



6.1 Comparative analysis of the cases discussed in Anantaraman (2000)
and this thesis 142

6.2 Reference to HR in case sampling 157

Xi



LIST OF FIGURES

Figure Page
2.1 Conceptual framework 27
2.2 Fairclough’s three-level model 33
3.1 Coding reliability TA 48
3.2 Progression of analysis of results using CDA 50
4.1 Interpretative framework for discourse analysis 70
51 A single “brick wall” occurence (from the researcher) 108
52 More than one “brick wall” occurrence (from the researcher) 108
6.1 Flowchart in locating themes in the sequence of events in a CD claim 149
6.2 The Caper Emissarius model of CD by the researcher 160

Xii



AeU
CA
CD
CDA
DGIR
HC
HR
HRM
ICM

MASCO
SET
TA

LIST OF ABBREVIATIONS

Asia e-University

Court of Appeal

Constructive Dismissal

Critical Discourse Analysis
Director-General of Industrial Relations
High Court

Human Resources

Human Resources Management
Industrial Court of Malaysia

Industrial Relations

Malaysia Standard Classification of Occupations
Social Exchange Theory

Thematic Analysis

Xiii



CHAPTER 1

INTRODUCTION

1.0 Background of the Study

The prominence given by social media platforms to cases involving workplace
disputes, direct and indirect unfair dismissals and retrenchment issues, and the
seemingly unquenchable public thirst for details of the latest scoop on these topics
piqued this researcher’s interest to explore these phenomena. What this researcher
discovered, during the course of exploration, was the public’s interest in the
employee’s courage in bringing the matter to the Industrial Relations Department
(IRD) and subsequently have the matter tried at the Industrial Court of Malaysia
(ICM).

This researcher observed that the level of interest was especially keen when
such cases involved high-ranking employees, and decided to probe further. A search
of awards decided by the ICM, published by Current Law Journal (CLJ) and e-Law,
revealed that a number of cases originated from complaints of constructive dismissal
(CD), of which the complainants were senior management employees. CD is a doctrine
of 'deemed dismissal' or indirect dismissal, where an employee terminates the
employment contract without notice for reasons of the employer's conduct. Such
circumstances may arise where, per the late Dato’ Gopal Sri Ram, JCA in Quah Swee
Khoon v Sime Darby Bhd (2000) 2 MLJ 600, CA.:

“An employer does not like a workman. He does not want to dismiss him and face the
consequences. He wants to ease the workman out of his organization. He wants to
make the process as painless as possible for himself. He usually employs the subtlest
of means. He may, under the guise of exercising the management power of transfer,

demote the workman ... Alternatively, he may take steps to reduce the workman in
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rank by giving him fewer or less prestigious responsibilities than previously held.
Generally speaking, he will make life so unbearable for the workman so as to drive

the latter out of employment.”

CD claims by senior management employees reflect, primarily, a deficit of trust
towards the top management or owners of the company (Kim et al., 2018). This deficit
of trust issue has become more prevalent recently in that the workplace has become
less centralised and relationships in the corporate world are becoming increasingly
complex (Chernyak-Hai & Rabenu, 2018) and may throw a challenge to human
resources (HR) practitioners to inculcate an ethical culture in the organisation (Mulki
et al., 2006). In playing their role as caretakers of legal rights of individuals to work
free from discrimination, legal protections that allow people to work in a safe
environment and legal rights of employees (Ulrich, 2016). HR professionals therefore
need to be able to accurately diagnose current and future business problems (Ulrich,
2016), which include intention to quit on grounds of CD.

To borrow the belief of Mello (2015) managing an organisation’s employees
mandated the development of an appropriate and integrated approach to HRM that is
consistent with the organisation’s strategy. This called for an investigation of the
behaviours and emotions of employees, including those that lead to them claiming CD
and bringing their complaints to court. In addition, the legal framework had been
constantly embellished by evolving case law and court decisions, which formed the
practical infrastructure of employment law. Running alongside this legislative
framework and the creation of increasingly complex workplace policies, had been an
extensive but inconclusive debate on whether employment law have swung the balance

of power in employment relations in favour of the employer or the employee.



This thesis had shed some light on this issue, by having put forth, and analysed
in detail, the factors leading to senior management CD. Results were aimed at guiding
HR practitioners in understanding the challenges that senior management faced in the
workplace, and more importantly, how to identify risks of CD and mitigate them. An
extensive literature review was performed by this researcher as well as an in-depth
reading of a corpora of awards using the legal databases Labour Law Box (operated
by Current Law Journal) and e-Law. In deciding which cases to include in this study,

the inclusion criteria determined by the researcher were adopted, as follows:

1. The sampling of awards was purposive in that they were picked by the
researcher for their richness and completeness in potential for academic
discussion;

2. They represent the category of “Managers” in the Malaysia Standard
Classification of Occupations (MASCO); and

3. The cases are confined to those heard by the Malaysian Courts.

1.1 Problem Statement and Research Gaps
On this sub topic the researcher explains in details the problem statement and research

gaps in this research.

1.1.1 Problem Statement

CD in Malaysia was given judicial recognition by the Supreme Court in Wong Chee
Hong v. Cathay Organisation (M) Sdn Bhd (1988) (1) MLJ 92. The Supreme Court
in Wong Chee Hong had adopted the definition of CD given by the English Court of
Appeal in Western Excavating (ECC) Ltd v. Sharp (1978) 1QB 761 and held that CD
is no more than the common law right of an employee to repudiate his contract of

service where the conduct of his employer is such that the employer is guilty of a



breach going to the root of the contract, of where he has evinced an intention no longer

to be bound by that contract.

Malaysian industrial law experts such as (Thavarajah & Low, 2023; Mohamed,
2014; Muniapan, 2013; Gaganathan, 2012; Thavarajah, 2008; Muniapan &
Parasuraman, 2007; Ramasamy, 2006; Aminuddin, 2008; Pathmanathan et al., 2003;
D’Cruz, 2007; Hew, 2002; Anantaraman, 2000; Ayadurai, 1996; Wu, 1995) have
written on CD only but generally, except for the specialist studies done by
(Anantaraman, 2000; Thavarajah, 2008). In spite of this, the level of knowledge and
awareness of the doctrine of CD amongst both employees and employers in Malaysia
left much to be desired (Yusof et al., 2020) therefore giving rise to the need for HR
practitioners to expand their level of understanding the antecedent factors of CD claims
as well as the factors affecting the decision of the courts. A study by Ling and Dhillon
(2018) found that Malaysian employers were generally ill-equipped to deal with unfair
dismissal claims by their former employees, due to the fact that they were unaware of
dismissal laws. Yusof et al. (2020) found that employees fared no better: many had

failed in their CD claims due to the lack of technical knowledge in CD.

1.1.2 Research Gaps

This thesis plugged the gap in the literature and contributed to the body of knowledge
on the doctrine of CD, in order for HR practitioners to be able to add worth to things
that are of value to the stakeholder, particularly legal and compliance issues (Ulrich,
2016). This thesis moved from merely describing what were in the law reports, to what
the actors in them were actually voicing out, to offering a reflexive interpretation of
the patterns or themes observed by the researcher, and finally their implications. It took
on the approach of qualitative narrative inquiry, and contributed to the knowledge and

understanding of CD claims amongst senior management employees in Malaysia, in
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line with one of Ulrich’s requirements of a HR practitioner i.e. “embedded HR
professions need to be able to accurately diagnose current and future business

problems” (Ulrich, 2016).

1.2 Research Objectives

The Research Objectives for this thesis were:

Research Objective 1:

To explore the perceptions of constructive dismissal (CD) of the senior management

employees in Malaysia.

Research Objective 2:

To determine how the perceptions of CD triggered CD claims by senior management

employees in Malaysia.

Research Objective 3:

To examine how the courts arrived at the decision whether to allow or dismiss the CD

claims.

1.3 Research Questions

The Research Questions for this thesis were:

Research Question 1:

What were the perceptions of CD of the senior management employees in Malaysia?

Research Question 2:

How did the perceptions of CD trigger CD claims by senior management employees

in Malaysia?



Research Question 3:

How did the Malaysian Courts arrive at the decision whether to allow or to dismiss the

CD claims?

Table 1.1 below represented an amalgamated dashboard of the theoretical,
practical and methodological gaps addressed in this thesis, and how the underpinning
theory, research objectives and research questions were aligned with the problem

statement.



Table 1.1: Research gaps, research objectives and research questions

Gaps in literature

Gaps in theory

Gaps in methodology

Knowledge and awareness of the
doctrine of CD amongst both
employees and employers in Malaysia
are at a level that left much to be
desired (Yusof et al., 2020).

This thesis contributed to the
application of Social Exchange
Theory (SET) (Hossen, 2020) on HR
issues, specifically on CD of senior
management employees.

This thesis paired together the
methodology of Critical Discourse
Analysis (CDA) using Fairclough’s
Three-Level Model (1989, 1995) and
Thematic Analysis (TA) (Braun &
Clarke, 2022) to form a holistic
research framework.

Research Objective 1

Research Objective 2

Research Objective 3

To explore the perceptions of
constructive dismissal (CD) of the
senior management employees in
Malaysia.

To determine how the perceptions of
CD triggered CD claims by senior
management employees in Malaysia.

To examine how the courts arrived at
the decision whether to allow or
dismiss the CD claims.

Research Question 1

Research Question 2

Research Question 3

What were the perceptions of CD of
the senior management employees in
Malaysia?

How did the perceptions of CD trigger
CD claims by senior management
employees in Malaysia?

How did the Malaysian Courts arrive
at the decision whether to allow or to
dismiss the CD claims?

How this thesis
addressed the
research gaps

This thesis created the Doctrine of the Brick Wall, based on the “play dumb” concept by Connelly et al. (2012). It also
created the Caper Emissarius Causal Model of CD, based on a synthesis of Ulrich’s “Care for the other” principle of HR
(2016), Connelly’s “playing dumb” (2012) and Zakiyy’s Islamic concept of industrial relations (2021




1.4 Operational Definitions

Table 1.2 provided the definitions of academic terminology and table 1.3 presented the glossary of legal terms.

Table 1.2: Academic terminology

Term

Definition

Senior Management
Employees

1. Should normally include the first layer of management below the Board level (Kershaw, 2012).

The one responsible to create the culture of ethical behaviour in the organisation (L’ Aquila, 2001);

3. A team of individuals at the highest level of organisational management who have the day-to-day
responsibilities of managing a corporation (Yussof, 2000).

no

For the purpose of this thesis, the researcher shall consider first layer management staff, including those holding
the title of “Director” but whose reporting line is to the Board.

Social Exchange Theory
(SET)

One of the gold standards to understand workplace behavior (Cropanzano & Mitchell, 2005) which has evolved to
include the concept that employee empowerment and employment stability contributed positively to job
satisfaction (Hossen, 2020).

Critical Discourse
Analysis (CDA)

An interdisciplinary approach to the study of discourse that views language as a form of social practice and focuses
on the ways social and political domination are reproduced in text and talk. Since Norman Fairclough's Language
and Power in 1989, CDA has been deployed as a method of multidisciplinary analysis throughout the humanities
and social sciences (Shahab et al., 2019)

Epistemology

The branch of philosophy concerned with the nature and scope of knowledge. It questions what knowledge is and
how it can be acquired, and the extent to which knowledge pertinent to any given subject or entity can be acquired
(Babbie, 2020).

Hermeneutics

The theory of text interpretation (George, 2020).




Reflexivity Reflection on and awareness of the researcher’s bias, the effect of the researcher’s experience on the data and
interpretations (Creswell, 2017).

Thematic Analysis (TA) Thematic analysis is used in qualitative research and focuses on examining themes or patterns of meaning within
data to emphasise both organisation and rich description of the data set and theoretically informed interpretation
of meaning (Braun & Clarke, 2006)

Victimisation

Acts of the employer that included, but not limited to, the following:

Humiliating an employee

Denying an employee access to his place of work or office without just cause and excuse
Forcing an employee to resign

Giving transfer orders or redesignating an employee with mala fide intentions

Unfairly treatment of an employee

Unilateral VVariation of
Contract

Where the employer altered the terms and conditions of the contract of employment without the employee’s
consent, such as:
e Demoting an employee
e Taking away an employee’s privilege or benefits that came with his contractual role
e Taking away an employee’s authority or power and responsibilities that came with his contractual role, or
reducing his workscope




Unpaid Remuneration

This included where the employer:
e Did not pay salaries and not making compulsory statutory contributions (such as Social Security and
Employee Provident Fund contributions)
¢ Did not paying contractual commissions or bonuses
e Reduced or deducted from an employee’s salary without the employee’s consent

Loss of Trust

In the context of this thesis, loss of trust happened where an employee perceived that his employer’s decision to
reorganise the Company’s structure was cloaked in mala fide, with the hidden agenda of removing him from
employment.

Company Unable to
Disprove Claim

Where the Company was not able to disprove a CD claim made against it if, inter alia:
e The Company lacked evidence to defend its case
e The Company could not produce defence witnesses.

Company Condoned
Claimant’s Action

When the Claimant had informed the Company that he was walking out on his employment based on CD
grounds, but no action was taken by Company in response.

Timely Exit

Where the Claimant walked out in timely manner after informing the Company that he is leaving on CD grounds.

Claimant Unable to
Prove Claim

Reasons for the failure of of a CD claim may include, but not limited to:

Where the court views that the Claimant's resignation was voluntary

Where the Claimant did not specify the breach committed by the Company in his Statement of Claim
Where the Claimant lacked evidence to prove that there was indeed a breach by the Company
Where the Claimant's testimony was deemed by the court to be unreliable

Court views Company'’s
action justified

The court did not allow the Claimant’s claim because the Company's evidence was stronger.
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